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CT Supreme Court Decision Creates a New Cause of Action for
Breach of Medical Confidentiality
By Gregory J. Pepe, Esq.
The Connecticut Supreme Court will allow a case to go forward under a new cause of action in
Connecticut. Byrne v. Avery Center for Obstetrics and Gynecology, P.C., 327 Conn. 540 (2018) holds
that in some circumstances a medical practice can be held liable for the disclosure of an individual’s
medical records when the individual has not consented to the release. In the past, although federal HIPAA
regulations created rules for the protection of confidential medical records, there was no private cause of
action when that protection was compromised.
In Byrne, a woman was a patient of the defendant medical practice. As is standard practice for virtually
all practices these days, the practice disclosed its patient confidentiality terms in a written document,
pledging not to disclose the patient’s medical records without her consent, except in circumstances
required by law. The patient had a relationship with a man but she instructed the defendant not release her
medical records to him. When the plaintiff moved to Vermont, the man filed a paternity action against her
and sought her medical records regarding that suit. The man’s attorney issued a subpoena for the records,
and the medical practice simply turned them over pursuant to the subpoena.
The procedural history of the case is long, and the case was dismissed twice based on the law as it stood
at the time of the dismissals.
In deciding to adopt a new common law cause of action, the Court explained that it looks to see whether
“…existing judicial remedies are sufficient to compensate those who seek the recognition of the new cause
of action …”. In examining the Byrne case, the Court concluded that no such remedy existed in
Connecticut, and allowed the case to move forward. The Court also found that a subpoena is not an order
of the court, which would have permitted the records to be disclosed under HIPAA.
Medical practitioners should evaluate the policies surrounding the release of medical records considering
this decision, and make certain that those in your office authorized to deliver medical records understand
the nuance of this case, and the new financial risk associated with making the wrong decision. The days
of a mistake without financial consequences are apparently over.
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